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INFORMATION PRIVACY BILL 2007 
Second Reading 

Resumed from 28 March. 

MS S.E. WALKER (Nedlands) [8.34 pm]:  The opposition does not necessarily support the Information 
Privacy Bill 2007 because the Freedom of Information Bill will abolish the ability of the Information 
Commissioner to consider matters in the decision-making process.  Rather, that responsibility will be given to 
the State Administrative Tribunal.  The opposition believes that that responsibility should be retained by the 
Privacy and Information Commissioner.  The opposition does not oppose the bill; however, it opposes removing 
the independent statutory officer’s right to consider freedom of information and information privacy matters and 
to make a determination on them.   

Having said that, I will outline the key features of the bill.  The bill will impose a requirement on most public 
organisations, including contractors performing work for public organisations, to comply with a set of 
information privacy principles insofar as those public organisations collect, hold, use or disclose personal 
information about individuals.  The principles are contained in schedule 3 of the bill.  The bill imposes a 
requirement on most public organisations and private sector health service providers and persons or bodies in the 
private sector that hold health information about individuals and organisations to comply with a set of health 
privacy principles.  Schedule 4 of the bill is headed “Health privacy principles” and reads -  

1. Collection 
(1) An organisation must not collect health information about an individual unless the 

information is necessary for one or more of its functions or activities and at least one 
of the following applies -  

(a) the individual consents to the collection; 

(b) the collection is required or authorised by or under law; 

(c) the information is necessary to provide a health service to the individual and 
the individual is incapable of giving consent and - 

(i) it is not reasonably practicable to obtain the consent of an 
authorised representative of the individual; or 

(ii) the individual does not have an authorised representative;  

. . .  

(e) the collection is necessary for the purpose of research, or the compilation or 
analysis of statistics, in the public interest and all of the following apply - 

(i) that purpose cannot be served by the collection of information that 
does not identify the individual or from which the individual’s 
identity cannot reasonably be ascertained; 

(ii) it is impracticable for the organisation to seek the individual’s 
consent to the collection; 

(iii) if there is no applicable code of practice relating to the collection of 
information under this paragraph, the information is collected in 
accordance with guidelines approved under the Privacy Act 1988 
(Commonwealth) section 95A(4); 

(f) the collection is necessary to lessen or prevent - 

(i) a serious threat to an individual’s life, health, safety or welfare; or  

And so on.  Generally, the opposition supports the health privacy and information privacy principles.  I refer to 
the Acting Information Commissioner’s annual report of 2006, of which I am sure the Attorney General is 
aware.  In it she refers to a matter relating to the Shire of Augusta-Margaret River.  I do not know whether the 
Attorney General recalls that matter, but it involved a person’s private information being given out four times by 
shire officers.   

Mr J.A. McGinty:  I vaguely remember.   

Ms S.E. WALKER:  In her report to us as parliamentarians, the Acting Information Commissioner outlined the 
difficulties and issues involved in that matter.  I wonder whether the difficulty with that issue has been addressed 
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in either this bill or in the Freedom of Information Amendment Bill.  I refer to the information privacy 
principles.  Schedule 3 deals with collections and reads -  

(1) A public organisation must not collect personal information unless the information is 
necessary for one or more of its functions or activities.  

(2) A public organisation must collect personal information only by lawful and fair means and not 
in an unreasonably intrusive way.  

(3) If it is reasonable and practicable to do so, a public organisation must collect personal 
information about an individual only from that individual.   

I am sorry, but some members are putting me off a little.  I am trying to collect my thoughts.   

Mr J.R. Quigley:  Not many of those.   

Ms S.E. WALKER:  Sorry? 

Mr J.R. Quigley:  I said that there are not many of those. 

Ms S.E. WALKER:  Not from the member.   

Mr J.R. Quigley:  Thoughts. 

Ms S.E. WALKER:  Thoughts.  No.  The member would know all about that.   

Mr J.R. Quigley interjected. 

Ms S.E. WALKER:  Go back to sleep!  The clause continues - 

(4) At or before the time (or, if that is not practicable, as soon as practicable after) a public 
organisation collects personal information about an individual from the individual, it must take 
reasonable steps to ensure that the individual is aware of - 

(a) the identity of the organisation and how to contact it; and 

(b) the fact that he or she is able to gain access to the information; and 

(c) the purposes for which the information is collected; and 

(d) to whom (or the types of individuals or organisations to which) the organisation 
usually discloses information of that kind; and 

(e) any law that requires the particular information to be collected; and 

(f) the main consequences (if any) for the individual if all or part of the information is 
not provided,  

except to the extent that making the individual aware of the matters would pose a serious threat 
to the life, health, safety or welfare of any individual.  

The principles for information and health privacy are clearly set out in the bill.  I think they emanate from a 
commonwealth bill.  Is that correct, Attorney General?   

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Actually, I think it was a Northern Territory bill.  I am not sure how far around Australia 
these bills have been enacted.   

Mr J.A. McGinty:  I will just qualify that.  The health privacy principles are not as clearly derived from the 
commonwealth provisions, but they are part of a recommended model, if I can put it that way.   

Ms S.E. WALKER:  From where?   

Mr J.A. McGinty:  They were recommended as a result of some national body.  I will find out the detail of that.   

Ms S.E. WALKER:  I found a paper by Karen Curtis, the Privacy Commissioner, given on 19 July 2007 at the 
Hyatt Hotel in Canberra, headed “Protecting the privacy of our citizens”.  I also found an article by David Lazer 
and Viktor Mayer-Schönberger, headed “DNA Fingerprinting & Civil Liberties,” which talks about information 
generally.  The article states - 

The sensitivity of information is a malleable thing.  What is a completely innocuous piece of 
information in one context may be terribly harmful in another.  One may be willing to disclose personal 
information when visiting one’s physician, but not want one’s employer, bank, or the media to know 
about it.  Moreover, individuals may differ in what type of information they consider sensitive.  Some 
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personal information may be very important and sensitive to one person, while another person may not 
much care whether this particular piece of information about herself becomes public or not.   

They go on to say - 

Sensitivity may also change over time - what few consider sensitive information when they are young 
they may not want to have made public when they are older.  Social views, too, may change.   

I read that with some interest, because when I looked at the 2006 annual report of the Acting Information 
Commissioner, I was disturbed to read about a breach of duty by the chief executive officer and other officers of 
the Shire of Augusta-Margaret River.  The Acting Information Commissioner said in her report that the privacy 
of individuals is paramount under the Freedom of Information Act.  The report talks about the FOI Act and also 
about private information.  The incident in question involved a complaint made to the Acting Information 
Commissioner by a former employee of the Shire of Augusta-Margaret River.  When this person resigned, she 
included some personal information in her letter of resignation.  I do not know what that information was, 
because that information was not provided in the annual report of the Acting Information Commissioner.  I took 
the time to read the annual report, in which the Acting Information Commissioner talks about the privacy of 
individuals.  She states at page 24 - 

The purpose of the FOI Act is to further the accountability of agencies and not to unnecessarily intrude 
upon the privacy of individuals in the process.  In my view, the requirement to consult individuals 
before releasing information about them - whether that information is ultimately found to be exempt or 
not - is a fundamental protection of individual privacy and a failure to consult those persons denies 
them their legal rights of review and appeal, as was the case here.  I view such a breach as particularly 
serious.  

The relevance of this report to us - I do not know how many parliamentarians have read it: probably not many - 
is that the Acting Information Commissioner is saying that a change needs to be made to the FOI act.  I will be 
interested to know, firstly, whether this bill will protect somebody who may be in a similar situation as the 
complainant, or whether that comes under the FOI act.  I will say something about this issue generally because of 
what happened.  The breach involved a complaint by a former employee whose letter of resignation, which 
contained personal information, was released on four separate occasions without consultation with or reference 
to the complainant.  It eventually ended up on the front page of the local newspaper.  Under section 65(1) of the 
FOI act, a person can complain against a decision of an agency to provide access to a document.  People often 
complain to the commissioner because they cannot get documents.  On this occasion, the person complained 
because a document had been given out.  The agency had an obligation under section 32 of the act to consult 
with its former employee.  The Acting Information Commissioner reports at page 21 - 

Section 63(3) of the FOI Act provides that: 

“If in dealing with a complaint the Commissioner forms the opinion that there is evidence that 
an officer of an agency has been guilty of a breach of duty, or of misconduct, in the 
administration of this Act, the Commissioner may take such steps as he or she considers 
appropriate to bring the evidence to the notice of - 

(a) if the person is the principal officer of the agency but is not a Minister - the Minister 
responsible for the agency; or 

(aa) if the person is the principal officer of a contractor or subcontractor - the Minister to 
whom the administration of the Court Security and Custodial Services Act 1999 . . . - 

Applies etc - 

(b) if the person is a Minister - the Parliament; or 

(c) in any other case - the principal officer of the agency.”  

This is an interesting case.  We are supposed to read about it in the annual report so that we can know what the 
problem was.  The shire’s four officers were represented by lawyers.  After investigating the matter, the Acting 
Information Commissioner recommended, firstly, that the CEO make a formal written apology to the 
complainant.  That formal apology was supposed to be written by the CEO on behalf of the shire and the officers 
involved.  Secondly, she recommended that procedures be put in place to ensure that this does not happen again.  
The Acting Information Commissioner advised the shire president that she would be reporting the matter in her 
annual report and would advise the Parliament what steps the CEO had taken to rectify the situation.  She further 
suggested that the officers involved should participate in training courses run by her office.  The response that 
the Acting Information Commissioner received was that - 

The solicitors subsequently advised me that a letter of apology had been sent to the complainant . . .  
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She goes on to say - 

The solicitors provided me with a copy of the letter of apology to the complainant.  It was not a letter 
from the Chief Executive Officer personally; rather it was a letter from the solicitors.  

This particular complaint highlighted the difficulty where the officer concerned is the principal officer 
of a local government agency.  In the case of a local government agency, there is not a Minister who 
can be said to be “the Minister responsible for the agency” and none of the other paragraphs of s.63(3) 
applies.  

She further states in her report under the heading, “Action taken by the agency,” that since her 
recommendations - 

. . . [the Chief Executive Officer] has not written to [the complainant] apologizing personally on behalf 
of the agency and the other officers.  Instead, the agency’s solicitors have forwarded a letter to [the 
complainant], . . .  I note that that letter has not, as yet, been received by [the complainant], since it was 
sent to her old address.  I have asked the agency’s solicitors to resend it to her new address.   

We do not know whether that ever happened.  The point is that Parliament has set up an agency to deal with this 
and it appears that the president, chief executive officer and other officers are thumbing their noses at the 
recommendations of the statutory officer that we put in place to deal with these sorts of issues.  I think this is 
important.  It just shows what they were getting up to and how they were treating the agency.  I know that the 
Attorney General has had his wing-dings with Darryl Wookey, but I have to say that I went to law school with 
her and I find her a person of absolute integrity.  In fact, we studied for one of our law exams together.  I have 
always found her to be a person of the highest integrity, and I am willing to put that on record.  However, I am 
not here to score points against the Attorney General and the Acting Information Commissioner.  I think that she 
is thoroughly professional in what she is doing.  When she takes the time - the situation is quite complex - to 
write in her report something that she wants to tell us as parliamentarians, we should understand what it is.  She 
continues - 

In that letter the agency’s solicitors say that I do not question that the disclosure of the Letter was 
inadvertent and that I left open the possibility that, even if [the complainant] had been consulted, it 
would have been appropriate, in the circumstances, for unedited access to the Letter to be given, for 
example, under the Local Government Act rather than the FOI Act.   

I would like to clarify that I made no findings in relation to the claims that the disclosure of the Letter 
was inadvertent.  I also take issue with the statement that my findings: 

“… leave open the possibility that, even if [the complainant] had been consulted, it would have been 
appropriate, in the circumstances, for unedited access to the....Letter to be given - for example, under 
the Local Government Act rather than the FOI Act.” 

In my view, that statement, in context, indicates that I considered that unedited access would have been 
appropriate in other circumstances.  That is not the case, since that was not a matter for my 
consideration. . . .  

She goes on to state - 

Finally, the agency’s solicitors advised that [the Chief Executive Officer] has agreed to put in place 
procedures to ensure that what happened does not occur again but failed to mention, either to [the 
complainant] or to me, what those procedures are, other than to state that they include the 
implementation of suggestions made by me.   

She says that they should put in place procedures and they have a lawyer to write back to state that yes, they 
have put in place procedures but they do not respect her, the office or this Parliament enough to say what they 
are.  She continues - 

In view of the above, the letter sent by the agency’s solicitors on behalf of the agency to [the 
complainant] for an acknowledged breach and the resultant denial of [the complainant’s] legal rights 
appears to me to be an exercise in self-justification rather than a sincere expression of apology for an 
acknowledged and clear breach and the resultant denial of [the complainant’s] legal rights.   

For those reasons, I do not consider the agency’s response to this matter to be adequate or appropriate 
in the circumstances.  However, I do not consider that there is any further action I can take in respect 
of it other than, as I have said, to draw it to your attention and include it in my annual report to the 
Parliament.  . . .  

She also received a response from the shire president.  I do not know any of these people.  All he had to say was 
to send a letter advising that he had - 
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“read with care the information and findings …” 
He thanked her for bringing the matter to his attention.  She went on to state - 

I understand that no officers of the agency have since participated in or sought to participate in training 
courses run by my office and neither the Chief Executive Officer nor the Shire President has advised me 
any further of what, if any, steps have been taken by the agency to avoid such an occurrence in the 
future. 

She said that it highlighted the deficiency in section 63(3).  My question is whether this bill or the Freedom of 
Information Amendment Bill will deal with this situation.  I raise that because I have taken the time to read the 
report.  I must say that I have not heard the shire’s side, but it seems to me that it was not responding to the 
authority of her office. 
This bill also creates the right for individuals to be given access to health records which are about them and 
which are held by one of the organisations or to apply to see an amendment to a health record relating to 
individuals that is held by an organisation other than an organisation that is an agency subject to the Freedom of 
Information Act 1992.   
The briefing note I received from the department stated that organisations that are subject to the FOI act will 
continue to be required to provide access to documents and to amend personal information in documents in 
accordance with the provisions of the act.  However, the bill permits the operation or application of the 
information privacy principles and the health privacy principles to be modified by a code of practice that must 
receive ministerial approval and be published in the Government Gazette.  Any failure to comply with the quite 
extensive principles either in health or information will constitute interference with privacy.  There will be the 
ability for an individual to complain about that interference and commence proceedings in the State 
Administrative Tribunal to seek redress for that interference.  Penalties of fines up to $40 000 may apply.  This is 
where the opposition and the government part company because we think that this will make access to material 
more difficult, particularly under the FOI amendment bill, which is supposed to be able to facilitate easy access.  
When we deal with that bill, I will talk about that.   
This bill is important because it also establishes the Office of the Privacy and Information Commissioner and 
abolishes the current position held by Darryl Wookey.  The commissioner will perform functions under the 
Information Privacy Act, including functions relating to compliance with the act, and also perform those 
functions presently performed by the Information Commissioner.  The Office of the Information Commissioner 
will be abolished, and the bill allows the Office of the Ombudsman and the privacy and information 
commissioner to be concurrently held.  There are some exemptions.  Information can be disclosed without 
breaching the act in the following five circumstances: relating to the health and safety of individuals and the 
public, child welfare, law enforcement, medical research and for ministers.  Attorney General, I would like to 
know why those exemptions are being made.  I understand that there was some discussion relating to that.  I 
would like to look at that during consideration in detail. 

Mr J.A. McGinty:  Relating to privacy and information? 

Ms S.E. WALKER:  Under part 6 where there are exemptions. 

Mr J.A. McGinty:  The exemptions for privacy? 

Ms S.E. WALKER:  Yes. 

Mr J.A. McGinty:  There are public policy considerations in each case. 

Ms S.E. WALKER:  I would like the Attorney General to let me know what they are. 

We may not get to the main thrust of the opposition’s argument this year because I am not sure whether the 
Freedom of Information Amendment Bill 2007 is being brought on this week.  Are we bringing it on this week? 

Mr J.A. McGinty:  Yes, tomorrow. 

Ms S.E. WALKER:  Okay.  The main things I have to say, because these two bills are interwoven, will be said 
when we deal with the Freedom of Information Amendment Bill.  It is the bill that abolishes the Office of the 
Information Commissioner.  We will not oppose the bill but I want to make it quite clear that we do not support 
making it more difficult for the public to access documents.  At the moment people have to go to only one office 
to get their investigation.  If necessary, a decision is then made.  I will get to arguments about key performance 
indicators etc tomorrow when we deal with the Freedom of Information Amendment Bill because I think that the 
office performs very well.  By creating a situation in which a decision-making power must be taken to the State 
Administrative Tribunal, it will make it harder for individuals to get a speedy response, and it will be more 
expensive.   
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Mr J.A. McGinty:  I just say that the real intention was to expedite it, make it simpler, make it cheaper and 
make it quicker.  I know, from argument, that the federal model in which external reviews were done by the 
Administrative Appeals Tribunal has not worked out well.  However, I assure the member for Nedlands that the 
intentions are pure.  I believed that the State Administrative Tribunal would be cheap, non-legal and an efficient 
way for ordinary people to have access to an external review of a decision.  That is where we want it to get to. 

Ms S.E. WALKER:  Yes, I know. 

Mr J.A. McGinty:  We could perhaps have a discussion about whether this model will get us there. 

Ms S.E. WALKER:  I know, and my main arguments will be with the Freedom of Information Amendment 
Bill.  That is where I have done most of the consideration of the issue of whether SAT should be involved in the 
decision-making process of the review.   

Mr J.A. McGinty:  I think that proposition arises under the FOI bill. 

Ms S.E. WALKER:  It does.  However, if someone wants access to health information and he cannot get it for 
some reason, or if he wants to make a complaint, he has to eventually go to SAT for a review, does he not? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  The Attorney General is actually making it more difficult, I think. 

Mr J.A. McGinty:  I do not think that, and we certainly do not intend that to be the case. 

Ms S.E. WALKER:  He may not intend it, but I genuinely think it will be more difficult.  However, all the 
arguments I want to present on that are for the FOI bill. 

Mr J.A. McGinty:  I think that is the appropriate forum to have that debate too. 

Ms S.E. WALKER:  Yes.  The opposition, therefore, does not oppose this bill. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.01 pm]:  I thank the member for Nedlands for her 
indication of support.  This bill is preceded by comparable bills in most other jurisdictions of Australia.  
Unusually, we in Western Australia do not have a privacy protection bill.  Consequently, this is a very important 
step forward.  The information privacy principles are drawn from the commonwealth legislation and the 
legislation that has been in force in a number of other states in which there is a high degree of comparability.  It 
was, in fact, from the deliberations of health ministers that these health information privacy principles were 
drawn up.   

Ms S.E. Walker:  I am sorry, I couldn’t hear you. 

Mr J.A. McGINTY:  I am sorry; the health information principles were drawn up by health ministers in 2002. 

Ms S.E. Walker:  The health ministers; okay, I understand. 

Mr J.A. McGINTY:  Yes.  I said before that it was a federal body, but I was not quite sure which body.  I 
should have known, wearing my other hat, that that was, in fact, the body that made those arrangements.  
Because of the relatively recent origin of these principles - by that I mean five years ago - they have not been 
incorporated in the current form of legislation in other jurisdictions. 

Ms S.E. Walker:  So we are the first. 

Mr J.A. McGINTY:  Some other states have a form of health information privacy legislation.  I think, subject to 
correction, that Western Australia will be the first to adopt the new model provisions - I think that is the case. 

Ms S.E. Walker:  Is the Attorney General saying that there is a uniform model bill and we have modelled our 
bill on that? 

Mr J.A. McGINTY:  The bill itself is not uniform, but there is a standard set of health information principles 
that were adopted by health ministers in 2002, which we have adopted and legislated for here.  No other 
jurisdiction has yet done that.  Is it national uniform legislation?  It has that quality to it, but it is not classic 
uniform legislation, such as the Legal Profession Bill that we recently dealt with in this place.  What we have 
done, though, is to adopt principles that are arguably more advanced than those in any other jurisdiction because 
they represent the most recent thinking on the question of health information privacy.  On the question of privacy 
generally, the principles are pretty much that which is applicable in each of the other jurisdictions.  There are 
exceptions to the privacy provisions.  Although it is important that people’s privacy be respected, there are some 
obvious public policy considerations that provide exceptions to that.  For instance, it is very important for the 
purposes of law enforcement that we do not compromise the police, the prison services and perhaps other 
agencies involved in law enforcement, such as victim support services, in their ability to share information that 
would otherwise be a breach of the privacy principles.  They should be able to exchange that information for the 
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purposes of law enforcement.  Child protection is another exception.  There are six exceptions to the general 
principle but they fit into that category.  I am happy to go through the public policy considerations that underpin 
those exceptions.  Medical research is another exception that enables the use of medical records for the purpose 
of research being done in Western Australia, which has traditionally enjoyed that capacity and is somewhat of a 
world leader in health research because of the linkages that have been made over time with medical records and 
individuals.  

Ms S.E. Walker:  So the citizens of this state don’t know it but their medical records can be accessed for the 
purposes of research. 

Mr J.A. McGINTY:  There are considerable restrictions on that, and protocols have been drawn up to ensure 
privacy protection and the protection of information about individuals, but access to records for medical research 
is an exception to the general prohibition on the sharing of information.  Therefore, medical records are allowed 
to be shared for the purposes of medical research. 

Dr E. Constable:  How does a researcher get permission to do this? 

Mr J.A. McGINTY:  Significant protocols have been drawn up by ethics bodies to regulate that issue.  That is 
most probably something that we could consider in greater detail, if the member for Churchlands wants 
information on exactly how that works.  Professor Fiona Stanley’s research, for instance - 

Dr E. Constable interjected. 

Mr J.A. McGINTY:  Yes.  Restrictions are put on personal information to prevent identification and so on.  The 
world-famous Busselton study is an example.  A study is about to be undertaken in Joondalup.  Those sorts of 
cases that contain longitudinal studies of health records to track particular populations are studies that have 
equipped Western Australia to be a world leader in this area, of which I am sure the member for Churchlands is 
aware.  We do not want, by the operation of new privacy laws, to act as a clamp on the ability to continue that 
linkage to medical records. 

Dr E. Constable:  I don’t have a problem with that but I wondered whether there were penalties for the misuse 
of that information. 

Mr J.A. McGINTY:  I will need to get some more detailed information on that.  Perhaps we could consider that 
in detail or I can provide the member with more detailed information later. 

Dr E. Constable:  I think it is an important question. 

Mr J.A. McGINTY:  So do I. 

Dr E. Constable:  I think there should be checks and balances to protect individuals from other people having 
free access like that. 

Mr J.A. McGINTY:  Yes.  A very good example is the protocols that exist at the moment.  Because of the 
absence of privacy laws, we rely on protocols drawn up by ethics committees and bodies of that nature to deal 
with these matters.  They are the only privacy protections, as there is no right to have personal information 
protected as private.  That is why this legislation is important. 

Ms S.E. Walker:  Isn’t there a common law right? 

Mr J.A. McGINTY:  No. 

Ms S.E. Walker:  I think there is. 

Mr J.A. McGINTY:  Perhaps we can discuss that again in a little more detail later.  There is no tort of privacy. 

These are the sorts of considerations that have underpinned this legislation.  It took a long time to do all the work 
and consultation to draw up this legislation.  It was first mooted when we came to government in 2001, and it is 
now 2007.  However, I think that reflects the complexity of the issues, such as those that are being raised now 
about medical research.  We are going through all those issues to make sure - 

Ms S.E. Walker:  I think we should go into consideration in detail. 

Mr J.A. McGINTY:  Yes.  Is the member for Nedlands telling me to sit down? 

Ms S.E. Walker:  I don’t mean to cut you off.   

Mr J.A. McGINTY:  I will take the hint, and again thank members for their comments of support.  I hope to be 
in a position to answer some of the more detailed questions during consideration in detail.  

Question put and passed. 
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Bill read a second time.  

Consideration in Detail 

Leave granted for clauses 1 to 163 to be considered together.   

Clauses 1 to 163 -  

Ms S.E. WALKER:  I refer to clause 23, “Access application”.  Subclause (1) states -  

An individual who wishes to obtain access to a health record relating to the individual that is held by an 
organisation may make an application to the organisation.  

We have just been discussing access to personal health records for medical research.  Firstly, does this bill apply 
to those organisations that are conducting this sort of research at the moment?  Secondly, does the individual 
know that his or her personal medical records are being accessed? 

Dr E. CONSTABLE:  I add to that a question about penalties for the misuse of information.  

Mr J.A. McGINTY:  The Department of Health, in order to make information available to researchers, will 
need to comply with the provisions of this legislation, and in particular the health privacy principles contained in 
it.  This bill will provide a statutory framework.  I refer the member to clause 2(1)(g) of schedule 4 on page 111, 
which is the relevant provision.   

In answer to the question posed by the member for Churchlands, there is no criminal penalty for the researcher 
who misuses the information, but there is a civil penalty, as outlined in part 5 of the bill.  That would involve an 
application being made to the Privacy and Information Commissioner.  I refer to clause 69 on page 48 of the bill, 
on the nature of a complaint to the commissioner, which would then be dealt with by conciliation and, if need be, 
a reference to the State Administrative Tribunal, where a penalty can be imposed for people who misuse 
information.  I refer the member to clause 90 of the bill, on page 59, which sets out the damages that can be 
awarded by the State Administrative Tribunal - up to $40 000 - to the individual whose privacy has been 
breached.  

Dr E. Constable:  Let us say that a researcher has access to your information, and it is being used for research, 
but over a few drinks one night he tells someone - perhaps a journalist - about you, and that is printed in the 
newspaper.  I would have thought that for you then to have to go through this process is the wrong way to 
approach such behaviour.  

Mr J.A. McGINTY:  What does the member think is the appropriate way? 

Dr E. Constable:  I would have thought a criminal sanction would have been much more appropriate than you 
having to go through a process that might cost you money and time to deal with.  I think that is approaching it in 
the wrong way.  I am surprised it is like that.   

Mr J.A. McGINTY:  This issue was very expressly the subject of debate and discussion with some of the key 
stakeholders, including medical research organisations, the Department of Health and people of that nature 
trying to work through what the correct approach would be - whether it should be criminal sanctions or an award 
of damages by way of compensation to the individual.  There are no doubt arguments favouring either approach 
in this matter.  The important thing is that there is ultimately a penalty to be paid by somebody who abuses 
information privacy.  

Dr E. Constable:  The person who abuses it pays the penalty.  

Mr J.A. McGINTY:  The organisation needs to comply with this legislation, and therefore an individual 
researcher who breaches the legislation by disclosing something that should not be disclosed would be subject to 
professional ramifications for his or her future research capacity.  The thinking was that there was a sufficiently 
strong ethical base, and that protocols were in place, generally speaking, regulating research.  That person would 
be unlikely to be engaged in research or be given access to documents under this legislation again in the future.  
That was the thinking, but it is equally respectable to argue for an alternative model.  I am aware of reports that 
have recommended a criminal penalty approach to this issue.  

Ms S.E. Walker:  What penalties were they recommending? 

Mr J.A. McGINTY:  I am not sure.   

Dr E. CONSTABLE:  I am not suggesting that most researchers would act in this unethical way, but our job is 
to make sure that individuals are protected.  I wonder whether there have ever been any incidences of researchers 
misusing this information.  I know that it has been used for research for many years, and so it should be, because 
by doing so we improve our health system, and all sorts of good things come out of such research.  This is about 
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protecting individuals.  I am not sure I am convinced that in taking action the civil route is the right one.  Perhaps 
the Attorney General can convince me.   

Ms S.E. WALKER:  Adding to that, first, what is the rationale for not going down the criminal route?  
Secondly, what are the criminal sanctions in other jurisdictions?  Thirdly, would it not be stealing information?  
If somebody is not complying, they are stealing information.  There must be other examples, but I cannot think 
of them now.  I would like to know why the Attorney General did not go down that road.  The reason I say that is 
that to a research organisation a penalty of $40 000 could mean nothing.  It would possibly mean more to them 
to do what they want to do to achieve a result.   

Mr J.A. McGINTY:  It is important to bear in mind that this is not legislation regulating medical research.  It is 
legislation that protects the privacy of personal information held by government agencies or, with respect to 
health, held by private agencies as well.  It provides an exception under the general title of medical research.  As 
I indicated, the key paragraph is found on page 111 of the bill; that is, paragraph (g) in clause 2 - and it reads as 
follows - 

the use or disclosure is necessary for the purpose of research, or the compilation or analysis of statistics, 
in the public interest and all of the following apply -  

Subparagraphs (i) to (v) then follow.  Those subparagraphs set out the regulatory framework, which is 
sufficiently tight, including a reference to the commonwealth Privacy Act 1988.   

The member asked whether this clause has been abused by health researchers.  I cannot give an example of when 
that has occurred and, equally, I cannot say it has never occurred.  It is not something that is regarded as being a 
common problem.   

Dr E. Constable:  I can’t imagine that it would be. 

Mr J.A. McGINTY:  No.  I refer to other information held by government and regularly we hear about people 
wrongly accessing the police computer.  There was a case of that raised during the police royal commission a 
few years ago.  It applies also to personal information that is put into the public arena when it should not be.  It is 
not a common problem, if it is in fact a problem, currently being experienced in Western Australia.   

The fact that we have research protocols and privacy undertakings that form part of that now complemented by 
legislation will strengthen the position.  The argument then goes: should we be doing more than providing civil 
damages for a person whose privacy has been invaded to a maximum of $40 000 through the mechanism I just 
spoke about or should it be a criminal offence?  People might well argue that it is a bit soft.  It is considered that 
the civil approach is the better approach.  If, for example, somebody is serious about their research and, as an 
individual, they breach the privacy protocols, then I would expect them to basically end their career as a medical 
researcher, because the organisation they are working for would take a dim view of this approach.  It is a very 
practical way of dealing with that.  I am not aware of this issue arising in medical research in the past.  Maybe it 
has and maybe we are not aware of it.  That is the reason we decided to take that view.  If a constant stream of 
issues had been raised by way of complaints about medical researchers breaching privacy -  

Dr E. Constable:  Nobody knows, do they?   

Mr J.A. McGINTY:  No, and that might well be the answer to the question.  Maybe it is occurring.  If we were 
aware that it was occurring, I would be in favour of a stronger approach.  I am told that most medical research is 
not personally identifying information.  It is more a case of de-identified information.   

Ms S.E. WALKER:  Is there provision in the bill for damages to be paid to a person, or is it just a fine?   

Mr J.A. McGinty:  It is in the form of compensation for loss. 

Ms S.E. WALKER:  Is it like the criminal injuries compensation where there is a maximum amount?   

Mr J.A. McGinty:  There is certainly a maximum of $40 000.   

Ms S.E. WALKER:  Which clause covers that?   

Mr J.A. McGinty:  Clause 90 on page 59 of the bill.  I refer the member to clause 1(b)(iii).   

Ms S.E. WALKER:  It is a bit like the criminal injuries compensation.   

Mr J.A. McGinty:  It has a ceiling - maximum injuries compensation is $75 000.  It is compensation in each 
case; it is not a fine.   

Ms S.E. WALKER:  Will there be a register of people who can access health records?   

Mr J.A. McGinty:  We were not thinking of having that.  It would be a matter of an individual researcher 
tailoring something for their particular purposes.   
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Ms S.E. WALKER:  Would not a register be kept for the people who applied and to whom the commissioner 
has said they can access records from a certain organisation?   

Mr J.A. McGinty:  Records would certainly be kept but each application would need to comply with 
paragraph (g) on page 111 of the bill.   

Ms S.E. WALKER:  Would the commissioner have to keep some sort of data or register of who has applied and 
who she or he has ticked off?  Would the Attorney General not want to have that information at his fingertips?  
Would not the Attorney General, as Minister for Health, like to know who has access to the department’s health 
records?   
Mr J.A. McGINTY:  Part 6 at page 64 of the bill deals with exchange of information.  Information within 
government is dealt with by the agency.  In this case, if it is an exchange of information between government 
agencies there would be no involvement by the commissioner.  An exchange of information outside government 
is picked up by clause 103.  If that information involves other than government agencies, for that information to 
be shared by a government agency with a private body, such as most medical research organisations, would 
require an application being made to the commissioner.  They would then need to apply to the commissioner for 
access to those documents so that they are not committing any civil or criminal offences.  
Perhaps I should correct that a little.  The application to the commissioner would be there to ensure that no 
criminal or civil provisions were being breached.  The organisation could go directly to conduct its research, but 
it might find itself a little exposed if it has not previously sought the approval of the commissioner for its 
medical research.   
Ms S.E. Walker:  Under part 6 of the bill, agencies can exchange information to comply with the bill.  How 
would the Attorney General know, as Minister for Health, what agencies are exchanging information with 
whom?  Where is the accountability?   

Mr J.A. McGINTY:  Unless an issue is raised, it is not something that would be known.  Provided people are 
operating within the law and no issues are raised, they will continue to conduct their business.  This legislation 
provides a framework within which they conduct medical research, for instance.  A paper trail is required to be 
kept, but if an issue is raised, it will be brought forward.  We do not have a commissioner who is to oversee 
things.  Freedom of information is perhaps a little like this when somebody makes an application and that 
application is determined by an agency in accordance with the FOI law.  The commissioner would never get to 
hear about it if the information was provided.  It would only be if somebody said that the information should not 
be provided or had been wrongly provided that an issue would go to the FOI commission.  It is only when there 
is an issue that the matter comes within the purview of the commissioner.   

Ms S.E. Walker:  That is interesting, because it gets back to the fact that most of the people who complain to the 
acting commissioner cannot get information.  I am talking about people who do not know that the information 
has been passed on, which is the reverse.  That is why I was talking about the complainant from Augusta-
Margaret River.  It was not that she could not get information; she found out from the front page of a local 
newspaper that private information had been passed on.  Should there not be someone somewhere?  I would 
want to know if I were a minister, which I probably never will be - not because of my talent or ability! 

Mr J.A. McGINTY:  The member should not sell herself short! 

Ms S.E. Walker:  It is because I do not kiss the proper hands, I think!  I would like to know who is passing 
what.  For instance, if one agency is regularly swapping information, who would know, just to keep an eye on 
things?  Does the public not have a right to know? 

Mr J.A. McGINTY:  If I may give the member an example, outside the medical research area, of the police 
passing on information about a criminal to the Prisoner Review Board, people on the Victim Notification 
Register or something of that nature - 

Ms S.E. Walker:  It has to be private information on health. 

Mr J.A. McGINTY:  The health information does, but when we are talking about the exchange of information 
between the police and the Department for Child Protection about a child protection matter, or alleged 
paedophile or something of that nature, it is that exchange of information. 

Ms S.E. WALKER:  I would like to hear more of what the Attorney General has to say. 

Mr J.A. McGINTY:  That is a first from the member for Nedlands!  The police would get on with their business 
and disclose things of that nature to those people to whom the law authorises them to disclose it in accordance 
with well-established protocols.  I would not expect the Minister for Police and Emergency Services to be told 
every time the police notify another government agency about the activities of a particular criminal.  I think that 
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the same principle applies to health research; otherwise, we would be setting up an enormous bureaucracy to 
control a regular, lawful activity.   

Ms S.E. Walker:  You keep going on about health research.  Health records are passed between agencies in 
other situations.  What are they?  I can understand it passing between law enforcement agencies and from 
hospital to hospital. 
Mr J.A. McGINTY:  The exceptions to the general privacy principles are these - 
Ms S.E. Walker:  Where are they? 

Mr J.A. McGINTY:  It is in part 6.  They are set out in the bill in a rather difficult way to follow.  Clause 102 
on page 66 makes reference to the information privacy principles and the health privacy principles, which are 
then to be found in the schedules appended at the back of the bill.  If I may put it briefly this way: the exceptions 
include disclosure to lessen or prevent a serious threat to an individual’s life or an individual’s health or public 
health.  I guess it would apply if someone poisoned the waterworks or sprayed some material around, if there 
were particular information about that person, and if it were thought to impact on health and safety or the life of 
an individual.  It is to safeguard and promote the wellbeing of a child or a group of children; in other words, 
child protection is another fairly obvious one.  This issue was raised in the Gordon inquiry and is to ensure that 
the Department for Child Protection and WA Police exchange information.  Child protection is another 
exception.  Law enforcement generally is the third exception.  The performance of the licensing functions of a 
licensing agency is another, as is health research.  I think they are the exceptions.  The health privacy principles 
are set out in some detail starting at page 110 of the bill in paragraphs (f), (g), (h), (i), (l), (m) and (n), which 
seem to me the key paragraphs.  I think they are the same exception as for general privacy principles.   
Ms S.E. Walker:  What about stakeholders in research? 
Mr J.A. McGINTY:  It is the health department in respect of medical research.  It was not included in the first 
draft of the bill that I saw, but health research people and the Department of Health then spoke with me - 
Ms S.E. Walker:  Who were the health research people? 
Mr J.A. McGINTY:  The data linkage unit is in the Department of Health.  I hope I am not mistaken in my 
recollection, but from memory I think Fiona Stanley and D’Arcy Holman spoke to me about this issue for the 
purposes of their medical research.  They wanted to make sure that the privacy act did not impinge on their 
capacity to continue their research.  I remember those two specifically, but there were people of that nature 
generally. 
Ms S.E. WALKER:  It was the Fiona Stanley research centre -  
Mr J.A. McGinty:  Fiona Stanley herself. 
Ms S.E. WALKER:  Who else? 
Mr J.A. McGinty:  Professor D’Arcy Holman.  Those are two I recollect.  This was a year or two ago.  There 
were probably others as well.  I suspect I spoke to Professor Peter Klinken, who is the head of the Western 
Australian Institute of Medical Research. 

Ms S.E. WALKER:  Is it then the case that the computers of all general practitioners link to the Department of 
Health? 

Mr J.A. McGinty:  No.  It might be desirable that they do, but they do not at the moment. 

Ms S.E. WALKER:  The Attorney General has just said that people should not be able to rummage around the 
court system looking for information on people.  Have we not just passed a bill that limits people’s access to 
court records? 

Mr J.A. McGinty:  Yes, that was part of it. 

Ms S.E. WALKER:  That is right.  If people go to their GP and the GP puts something on a computer, is that 
computer linked to the Department of Health?  Does the Department of Health make application for access to 
records?  I just wonder how it works. 

Mr J.A. McGinty:  I am not certain of the detail, but I do know this: part of the data kept by the Department of 
Health is controlled by the data linkage unit.  I know that it applies to more than public hospitals, but I am not 
sure in detail how much further it extends. 

Ms S.E. WALKER:  Would it be private hospitals as well? 

Mr J.A. McGinty:  I do not know the answer to that. 

Ms S.E. WALKER:  It is interesting when one starts probing.  Would the complainant referred to in the annual 
report be covered under this legislation? 
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Mr J.A. McGinty:  This is the Margaret River complainant, is it? 

Ms S.E. WALKER:  Yes.  She wrote a letter of resignation, which had some personal information in it.  It 
seems that the shire leaked that information knowing full well that it was private.  It seems that something was 
going on there.  Will the bill cover a person in those circumstances?  How will a person in that situation make a 
complaint under the bill?  How will the process differ from the process that is currently in place?   

Mr J.A. McGINTY:  As best I understand the details - I am not familiar with the precise details of that case; I 
am aware generally of a case of this nature -  

Ms S.E. Walker:  I do not know anything about the details. 

Mr J.A. McGINTY:  I make that qualification in terms of the detail.  In a general sense, clause 69 of the bill is 
headed “Division 2 - Complaints and procedure for dealing with them”.  It reads -  

A complaint may be made to the Commissioner about -  

(a) an alleged interference with the privacy of an individual;  

That provision would be the relevant basis for the complaint to which the member for Nedlands referred.  
Ms S.E. Walker:  That would be an interference?  
Mr J.A. McGinty:  Yes, for the simple reason that schedule 3, which spells out the information privacy 
principles, refers to the collection of personal information and provides that a public organisation must collect 
personal information only by lawful and fair means and not in an unreasonably intrusive way.  More particularly, 
schedule 3(2) is headed “Use and disclosure” and reads -  

(1) A public organisation that holds personal information about an individual must not use or 
disclose the information for a purpose other than the purpose for which it was collected 
unless -  

A number of exceptions are listed. 
Ms S.E. Walker:  Paragraph (b) refers to the individual consenting to the use or disclosure.  
Mr J.A. McGINTY:  Yes.  That is an exception to the generality of the proposition that one cannot disclose 
personal information about other people.  
Ms S.E. Walker:  Under this bill, if the woman that I referred to made a complaint and that did not work, would 
she then go to SAT?  
Mr J.A. McGINTY:  She would make a complaint to the commissioner to see whether conciliation could be 
reached through the commissioner.  If that failed, the matter would be referred by the commissioner to the State 
Administrative Tribunal.   
Ms S.E. Walker:  Before the matter reaches SAT, can the commissioner fine the shire or order that it pay 
compensation?  What can the commissioner do to the shire?  
Mr J.A. McGINTY:  Putting it at its simplest, after receiving the complaint the commissioner would get the 
shire and the complainant together.  He would read out the sections that I have just read out.  He would say that 
it appears that the council is in breach of the privacy act.  He might make recommendations, but generally he 
would try to conciliate.  If the parties agreed to some form of compensation being paid, that would be the end of 
the matter.   

Ms S.E. Walker:  Will the commissioner have the power -  

Mr J.A. McGINTY:  Not to award damages.   

Ms S.E. Walker:  In this case, the woman’s personal details were printed on the front page of a newspaper.  The 
matter is one of compensation, because it caused a lot of embarrassment.   

Mr J.A. McGINTY:  That is right.  It might well be that, faced with this legislation, the shire would have 
realised the horrendous nature of its transgression and offered something that would be acceptable.  It might be 
an apology or compensation.  It could be anything that might arise from the conciliation.  If the shire said - this 
sometimes happens - that it was not interested in doing anything, the commissioner, at the request of the 
applicant, would refer the matter to SAT to be determined.  The State Administrative Tribunal could award 
compensation up to $40 000, which is comparable with the current jurisdiction of the Equal Opportunity 
Commission.  That is the origin of the $40 000.   

Ms S.E. Walker:  What would happen if the shire failed to comply?   
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Mr J.A. McGINTY:  First, the decision is enforceable and, second, failure to comply would be contempt of the 
State Administrative Tribunal.  There are provisions in the SAT Act to enable that matter to be dealt with.  The 
emphasis is on -  

Ms S.E. Walker:  The shire that I referred to seems to have been recalcitrant.  

Mr J.A. McGINTY:  Yes.  Indeed, as my adviser just reminded me, why would it not be that way in the absence 
of any legal framework in which it is required to operate?  That is the strength of this legislation. 

Ms S.E. Walker:  I can see that.  It is the authority of the tribunal.   

Mr J.A. McGINTY:  Potentially the tribunal, even the commissioner in conciliation.  This legislation essentially 
establishes a tort of privacy.   
Ms S.E. Walker:  There was no authority.  It did not see the commissioner as having any authority.  

Mr J.A. McGINTY:  If conciliation fails, it fails, and the matter needs to be adjudicated.  

Ms S.E. Walker:  It is strengthened by the authority of the tribunal.  

Mr J.A. McGINTY:  I think that is right.   

Dr E. CONSTABLE:  I refer to part 3 of the bill, which refers to health information privacy.  I am particularly 
interested in the charges that may be imposed on a person who applies for access to his or her health records.  I 
refer to a situation in which a person who is very ill wants his doctor to have access to his 20-year-old health 
records.  To whom would that person make an application?  Would that person make an application to the 
Department of Health or a hospital?   

Mr J.A. McGinty:  If it is their local general practitioner, they would apply to their local GP.  It would be 
whoever has the records. 

Dr E. CONSTABLE:  Let us say it is a hospital.  The person makes an application to the hospital but it says that 
it is all too hard because the records are 20 years old.  The person may really need those records because they are 
relevant to his current health status.  Would that person have to go through the complaints system that the 
Attorney General just discussed with the member for Nedlands?   
Mr J.A. McGinty:  Yes.   
Dr E. CONSTABLE:  That may take months even though the person’s health issue might have to be dealt with 
immediately.  What happens if the hospital says that it will provide the records, but only at a cost of $1 000 
because it will take so many hours at $20 an hour?  What happens if the person does not have that money?  What 
does the Attorney General consider to be a reasonable cost?  Will people of lesser means - such as people on 
pensions - be charged according to a different scale?  How will this system work?  It is quite possible that people 
may seek old information that is stored somewhere and gathering dust.  How would a person who wants his 
information for genuine reasons get hold of that information?  

Mr J.A. McGINTY:  The thinking is that it will be analogous to the current scheme of things under Freedom of 
Information Act applications.  Fees and things of that nature will be prescribed by regulation.  That is the model 
we are looking at.  Currently, there is no application for personal information under the FOI Act.  A $30 fee 
applies for non-personal information.  The regulations will prescribe the fees and the reasonable amount that 
may be charged if an excessive amount of work is involved to extract that information.  Initially, there is no 
application fee to get to the first stage of accessing personal information.  Perhaps clause 29 - 

Dr E. Constable:  That is what I am looking at.  Perhaps you could explain clause 29 to me.  It refers to an 
hourly rate under subclause (1)(a)(i).   

Mr J.A. McGINTY:  As I said, it will be provided by regulation.   

Dr E. Constable:  What do you expect it to be?  You must have some idea.   

Mr J.A. McGINTY:  I do not know. 

Dr E. Constable:  This hasn’t been done in a vacuum.   

Mr J.A. McGINTY:  No.  All I can say is that we are looking at a balance between two considerations, the first 
being a person’s right to access his records, particularly health records, and the second being the cost or burden 
that might be imposed on the person who has those records, such as the local general practitioner.  We want to 
keep the costs at the lowest possible level.  I cannot really take it much further.  We have not yet figured out the 
precise details, other than that we have a desire to keep those costs as low as possible.  The model that we will be 
looking at is the freedom of information provisions.  No decision has yet been made.   

Dr E. Constable:  What is the hourly rate under FOI?   
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Mr J.A. McGINTY:  It is in the regulations.  I think it is in the order of $25 an hour, which when compared 
with the hourly rate of most professionals is - 

Dr E. Constable:  Would a pensioner pay the same rate?   

Mr J.A. McGINTY:  Yes.  There is specific provision for the impecunious under clause 29(1)(c). 

Ms S.E. WALKER:  Clause 33 is interesting.  I am following on from what the member for Churchlands said.  
Subclause (1) states - 

If an organisation considers that the work involved in dealing with the access application would divert a 
substantial and unreasonable portion of the organisation’s resources away from its other operations, the 
organisation must take reasonable steps to help the access applicant to change the application . . .   

It goes on to say that even when an application has been changed, it may still divert resources away.  A person 
may never get that information.  If someone is looking for information on a 20-year-old hospital admission, he 
may never get it.  That is all.  I thought it was worth considering.   

Mr J.A. McGINTY:  The health care organisation concerned, whether it is a GP or a hospital, could say that it 
is all too hard, in which case the individual could complain to the commissioner and say that it is important that 
he get the information.  That would then be the subject matter of a complaint relating to an access decision.  The 
bill sets up the mechanism to do that.  The provisions under this clause are very similar to the FOI access 
provisions.  For instance, it is not uncommon for my office to receive an FOI application from the Leader of the 
Opposition’s office.  Such an application will quite often be cast in very broad terms.  We will quite often go 
back and ask what is really wanted to try to narrow the scope of what is being sought, which then limits the 
burden imposed on the office but still gives the Leader of the Opposition’s office what it wants.  It is a matter of 
trying to find a way in which information can be reasonably accessed.  It struck me that the provisions that we 
have just been talking about are directly analogous to the FOI provisions. 

Ms S.E. Walker:  That leads me to think about public hospitals.  What record-keeping system is in place in the 
public hospitals?  Do you have any idea of how those records are stored, where they are kept or how long ago the 
records were put on a database?  I ask that question because I was talking to Victor about parliamentary records 
and the work that he is doing.  The earliest Hansard that is available electronically is from 1997.  I was 
wondering whether you have a broad overview of how to access something at Royal Perth Hospital or Sir 
Charles Gairdner Hospital.  Is there a central storage unit?  Do you know? 

Mr J.A. McGINTY:  I can give the member a broad description of it.  We have been in a state of transition to 
electronic record keeping for some time.  Hospitals are not as sophisticated as they should be with electronic 
record keeping.  Doctors and nurses go through university.  Young people these days are used to dealing with 
things electronically.  When they start to work in hospitals, they have to sharpen their pencils and go back to 
keeping manual paper records.  Countries elsewhere in the world are more significantly advanced in electronic 
record keeping.  Some things, such as medical imaging records, are overwhelmingly, but not totally, electronic.  
Some country hospitals are still to come on board, but those records are basically kept electronically in the 
teaching hospitals, and have been for some time.  Only truly historical records, going back more than a couple of 
years, would not be electronic.   

Ms S.E. Walker:  When did it all become electronic?   

Mr J.A. McGINTY:  The records have become electronic progressively over the past few years.  For imaging 
matters, we used to have the old X-ray films.  The picture archive and communications system has meant that the 
records are now recorded electronically.  Those records can be accessed back for a number of years, but 
obviously not to when I was a boy.  There is a quite dedicated area in health care for medical records.  It is a 
major undertaking to maintain those records.  In the past, they have been kept in paper form.   

Ms S.E. Walker:  Are they kept off-site somewhere?   

Mr J.A. McGINTY:  Not necessarily.  Perhaps some of the historical records would be.  It is a variable practice.  
Those records will increasingly be electronic in the years ahead, but they are not all electronic yet.   

Ms S.E. WALKER:  Exemptions include public servants, child welfare, law enforcement and ministers.  Can 
the Attorney General tell me under what part ministers come, and why?   

Mr J.A. McGINTY:  It is the same provision for health privacy as for general privacy.  I refer the member to 
page 116 and health privacy principle 2(7), which states - 

Nothing in this principle is to be taken to prevent the disclosure of health information by a public 
organisation to the Minister responsible for the administration of that organisation. 
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Perhaps I can give a very practical example.  The member for Dawesville says to the media that Mary Bloggs 
has been denied her surgery, and that becomes a very public issue.  As minister - 

Dr K.D. Hames:  Not another one!   

Mr J.A. McGINTY:  Sorry, she would have got her surgery too fast these days!   

Ms S.E. Walker:  We could have gone home in five minutes, but now you have got the member for Dawesville 
involved.   
Mr J.A. McGINTY:  I would need to know what the issue was so that I could respond, perhaps to the individual 
or perhaps to the shadow Minister for Health.  That happens many times every day.   

Ms S.E. Walker:  I have asked you to explain something and you have had to get the record.   

Mr J.A. McGINTY:  Yes.  One obviously needs to be discreet in dealing with that information, but I take a 
fairly robust view of these matters.  If an individual wants to criticise the health service, it is fine if the criticism 
is due.  However, a person may not tell the full story or give an accurate description of what occurred.  A simple 
example is that of somebody who is morbidly obese and has been told by a hospital that he must lose weight 
before he can be operated on.  If that person publicly complains that he has not had his operation but does not 
mention that issue, in my view the public would have the right to know.  This clause would enable me to say, in 
my official capacity, that there was a good reason for that.  This may become more important in law enforcement 
matters rather than in health matters, although individual health cases arise quite regularly.  There are a number 
of circumstances in which a minister would want to be able to say that a person has a record as long as his arm.   
Ms S.E. Walker:  Are you allowed to say that?  
Mr J.A. McGINTY:  Under this, yes, because there is an exemption for ministers. 
Ms S.E. Walker:  Hang on.  There is only an exemption for you to know, not for you to reveal it. 
Mr J.A. McGINTY:  Sorry? 
Ms S.E. Walker:  An exemption for you to get access to the information, not to reveal it publicly. 

Mr J.A. McGINTY:  No.  What the member will find in schedule 2 on page 99 is a list of exempt organisations.  
Ministers, in performing their official duties, are exempt organisations.  Perhaps I can give the member another 
example: to both get the information and to use it. 
Ms S.E. Walker:  Yes.  Currently, I do not think that you can just access someone’s criminal record and then go 
on radio publicly and say that someone has a record as long as his arm.  I do not think you can do that.  That is 
what I am saying.  Wasn’t that the very thing that Peter Nattrass did to some councillor? 

Dr E. Constable:  It was to a candidate in an election. 

Mr J.A. McGINTY:  Yes, Terry Maller.  The member for Midland might have a clearer recollection of that. 

Mrs M.H. Roberts:  Yes, it was Terry Maller.   

Mr J.A. McGINTY:  The information was about his criminal record? 

Mrs M.H. Roberts:  It was an allegation that it was taken and given to Peter Nattrass. 

Mr T. Buswell:  Sounds like dodgy internal ALP politics. 

Mr J.A. McGINTY:  Peter Nattrass is a strong member of the Labor Party! 

Mrs M.H. Roberts:  I think all the people involved were conservatives. 

Mr J.A. McGINTY:  This is not the best example to raise!  I think it might have been an internal matter on the 
member’s side of politics.  I will answer the member’s question by saying that I do not think - although I am not 
100 per cent sure - that there is any prohibition on me at the moment, as a minister, if there is a matter I become 
familiar with as part of my current job, for me to stand up and say something.  I do not think I am committing 
any offence by disclosing someone’s criminal record at the moment.  This would create that, unless there is 
something somewhere that says otherwise.   

Dr E. CONSTABLE:  I would like to get on to another example that has just crossed my mind.  It is not unusual 
for constituents to approach their local member about, for example, a Homeswest issue.  A person may have had 
a Homeswest application in for four and a half years and maybe he is about to be turfed out of his private 
accommodation and he wants to know the status of his Homeswest application.  He may phone his member of 
Parliament.  The member of Parliament usually has a good relationship with the local regional Homeswest office 
and can phone up.  It seems to me that that is a quite legitimate thing to do to assist one’s constituents.  I was 
thinking as the Attorney General was talking: will that be possible with this legislation?  Can a member phone 
someone in a regional office of Homeswest and say that Mrs X has just phoned and she is really desperate and 



Extract from Hansard 
[ASSEMBLY - Tuesday, 27 November 2007] 

 p7821d-7839a 
Ms Sue Walker; Mr Jim McGinty; Dr Elizabeth Constable 

 [16] 

needs to know today or tomorrow and can Homeswest help?  That is asking for private information on behalf of 
a constituent.  A lot of offices have liaison officers so that people can be assisted with daily problems like that. 

Mr J.A. McGINTY:  Yes.  We all assist people with Homeswest matters regularly.  That is one of our primary 
functions in all our electorate offices.  There is absolutely nothing in this legislation to stop a member making a 
representation to Homeswest on behalf of her constituent.  The key provision here is that if the constituent 
consented, there is nothing to stop Homeswest disclosing to the member all the personal information it holds 
about the person and why it has not given the person a home - it might have something to do with the person’s 
personal habits, such as his antisocial behaviour, or his criminal record or whatever.  There is a new procedure 
that will require the consent of the constituent. 

Dr E. Constable:  Consent in writing? 

Mr J.A. McGINTY:  No, as long as it is clear that there is consent.  All this act tries to do is to prevent 
unauthorised disclosures of information.  If a person authorises it and there is no requirement for it to be in 
writing, there is no issue.  I think that is how it will happen.  Just following the Homeswest analogy, antisocial 
tenants quite often become an issue for the Minister for Housing and Works.  When someone alleges that he has 
been discriminated against or there has been some reason why he has been denied a house or has been evicted, it 
is very appropriate that the housing minister stand up publicly and say what the reasons are.  That is the reason 
we have exempted ministers.  This was one of the areas in which the Acting Information Commissioner was very 
critical.  She did not want ministers exempted.  I think for ministers to do their job properly, they need to be able 
to explain to the public why decisions have been made and not be limited in the future in their capacity to be able 
to explain to the public what is going on. 

Ms S.E. Walker:  Are you now? 

Mr J.A. McGINTY:  Generally speaking, no, unless there is a specific provision that might limit a minister in a 
particular case.  However, generally speaking, no, but we would be - 

Ms S.E. Walker:  Why did the Acting Information Commissioner not want ministers exempted?  What was her 
rationale? 

Mr J.A. McGINTY:  Because we are bringing in a new regime of privacy protection, and she thought that 
ministers should be treated in the same way as anyone else.  That was her view of things.  I disagreed with her on 
that, because I think it is important to be able to explain about the Homeswest tenancy or the criminal - a matter 
of public interest, basically.  As best I can recollect what she put to me, she took the view that we - when I say 
“we”, I mean ministers - should be prohibited from discussing those matters, subject to a public interest 
allowance or exception; in other words, somebody could challenge any time I stood and spoke about a criminal, 
and the onus would be on me to justify a public interest exception to it.  I think that is an unreasonable - 

Ms S.E. Walker:  It wouldn’t work. 

Mr J.A. McGINTY:  No, it would not work, and that is why I disagreed with her view on that.  Nonetheless, 
that is something that she said in her annual report was a matter about which she and I had a disagreement.  That 
is as best I can put it. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  At the moment, no. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  There might be some issues about which there is a specific statutory prohibition.  I am 
trying to think of one.  I think that perhaps something to do with the Prisoners Review Board of Western 
Australia might be an area in which there might be a limitation. 

Ms S.E. WALKER:  I will wait for the Attorney General to tell me about that when he stands again.  I have just 
been looking at schedule 2, “Exempt organisations”.  It states -  

The Legislative Assembly or a member or committee of the Legislative Assembly. 

What does that mean?  Does that interfere with our privilege in some way?  Why is that included in the bill?  I 
ask that only because I do not think many members understood, and perhaps still do not understand, that under 
the Corruption and Crime Commission Act they are required to behave to the same ethical standard as a public 
servant, even though we have different roles.  I think that is all wrong, because we are supposed to bring 
information that people give us, among other things, into the Parliament.  Therefore, I wonder why this provision 
is in the bill, just so that we know and so that we do not get into trouble. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 27 November 2007] 

 p7821d-7839a 
Ms Sue Walker; Mr Jim McGinty; Dr Elizabeth Constable 

 [17] 

Mr J.A. McGINTY:  A member of the Legislative Assembly or a member of one of our committees would be a 
public agency under this legislation and therefore bound by all the provisions of the legislation if he or she was 
not mentioned in schedule 2 as an exempt organisation.  That means that the provisions of this legislation do not 
apply to those people in terms of any information that is collected and stored or disseminated.  

Ms S.E. Walker:  We may be having a debate in this house about a person for a position, for instance - just 
pretend that is the case - and someone might slip under the doormat of my electorate office the long criminal 
record of Mr Smith whom we are debating.  I could bring that into the Parliament and say that he has a long 
criminal record. 

Mr J.A. McGINTY:  I think under parliamentary privilege the member could do that anyway. 

Ms S.E. Walker:  Yes, I know, but I am just wondering why this provision is in the bill. 

Mr J.A. McGINTY:  There is a reason I am hesitant on that.  As a general proposition, the answer to that is yes, 
unless there is an express statutory prohibition on publishing specific information.  For instance, with taxation 
records - it is a federal matter but I will use it by way of example - a person’s taxation records cannot be 
disclosed. 

Ms S.E. Walker:  You are right; there is. 

Mr J.A. McGINTY:  There may be with a criminal record.  I do not know whether there are many, but there 
will be some. 

Ms S.E. Walker:  There are, and one comes to mind.  There are some people you can’t identify. 

Mr J.A. McGINTY:  Yes; perhaps a ward of the state, for instance. 

Ms S.E. Walker:  That is right, yes.  I cannot think of any way in which you could raise it in the house.  You 
couldn’t. 

Mr J.A. McGINTY:  I suspect it would be a breach of privilege, but that is a separate issue. 

Ms S.E. Walker:  Yes, but it is important to know and it is important to nut out. 

Mr J.A. McGINTY:  Yes.  Putting to one side the breach of privilege issue, basically members can say and do 
in the house what they want to, but they might be punished for it if it is a breach of privilege. 

Ms S.E. Walker:  And that breach includes transgressing any statute which says that it is an offence to disclose 
certain information. 

Mr J.A. McGINTY:  Yes; I would have thought so. 

Ms S.E. Walker:  But, I am sorry, Attorney General - 

Mr J.A. McGINTY:  I thought I had left the member for Nedlands something to think about. 

Ms S.E. Walker:  You did.  So does this mean that we are exempt now under those statutes and that we can 
mention a ward of the state’s name? 

Mr J.A. McGINTY:  No.  All this provision does is to say that this legislation does not apply to members in that 
capacity.  The balance of the law, therefore, remains intact. 

Dr E. Constable:  It means that someone cannot access information that you might have left in your office in 
this Parliament that you have collected as part of your duty as a member of Parliament. 

Ms S.E. Walker:  Put it the other way. 

Mr J.A. McGINTY:  Yes, that is right. 

Ms S.E. Walker:  So if people give us private information - 

Mr J.A. McGINTY:  Which is not FOI-able, in your electorate office anyway. 

Dr E. Constable:  But, really, another way of asking this question is: does anything change for members of 
Parliament with this legislation? 

Mr J.A. McGINTY:  No. 

Ms S.E. Walker:  We need to know. 

Mr J.A. McGINTY:  I am pretty sure that is the correct answer.  There is nothing - 

Dr E. Constable:  Come on!  The answer is yes or no. 
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Mr J.A. McGINTY:  There is nothing obvious I can think of.  The answer is no. 

Ms S.E. Walker:  We do need to know.  You haven’t led us up the garden path, have you? 

Mr J.A. McGINTY:  No, but in a practical sense the information that I have just given the member for 
Nedlands is correct, but there are some ways in which things could change. 

Dr E. CONSTABLE:  I am very keen to hear what the Attorney General has been discussing with his adviser, 
and if he could have the opportunity to inform us, that would be wonderful. 

Mr J.A. McGINTY:  I was just discussing with the member for Nedlands the example of civil or criminal 
liabilities that might attach to the way in which information is dealt with.  If that information is obtained as part 
of a member’s work as an MP or as a member of a committee of the Legislative Assembly and then disclosed, 
there is protection if it arises in that way.  That is in part 6, “Exchange of information”.  If anything, the only 
change is something that is beneficial to the member.  I was thinking before about anything detrimental, which I 
think was the thrust of the member for Nedlands’s question.  To the best of my knowledge there is nothing that 
changes the situation for the worse.  If anything, there might be a little more protection for something the 
member might discover as a member of a parliamentary committee, for instance.   

Ms S.E. WALKER:  What if someone slipped a copy of Hon Fred Chaney’s report on human rights under my 
door tonight? 

Mr J.A. McGinty:  They haven’t, have they? 

Ms S.E. WALKER:  The Attorney General will know tomorrow. 

Mr J.A. McGinty:  It’s a good read. 

Ms S.E. WALKER:  I am sure it is.  It would be if it was written by him.  Can I come into this place and ask the 
Attorney General questions about that report under privilege?  

Mr J.A. McGinty:  That’s not personal information.  That’s the answer to that question.   

Ms S.E. WALKER:  So it would not contain anything that the Attorney General did not want - 

Mr J.A. McGinty:  It might contain information that I do not want in the public arena but it is not personal 
information in the sense of a medical record, criminal record or anything of that nature.  It is simply a 
government report, which at this stage is not public.  This legislation deals with personal information.   

Ms S.E. WALKER:  It may contain some personal information but it is confidential personal information. 

Mr J.A. McGinty:  It doesn’t. 

Dr E. CONSTABLE:  I have a very brief question.  I think I know the answer but I want to see if I am correct.  
I refer to part 7, “Privacy and Information Commissioner” and the appointment of the commissioner.  Could the 
Attorney General tell me of other positions that have similar conditions of employment?  Am I reading this right 
in assuming that the commissioner is an officer of the Parliament?  Can the commissioner report to both houses 
of Parliament at any time as people in other positions can or do different conditions apply to other positions, say, 
the Commissioner for Public Sector Standards?  

Mr J.A. McGINTY:  That person is not an officer of the Parliament unless the concurrent appointment is made.  
The bill makes provision for a concurrent appointment of the Ombudsman to fill this particular position of 
privacy and information commissioner.   

Dr E. Constable:  It could be the same person.  If it is, one half of the person reports directly to Parliament and 
the other half does not.  Is that right? 

Mr J.A. McGINTY:  It depends which hat one is wearing at the time.  The Ombudsman is an officer of the 
Parliament.  At the moment the FOI commissioner is an independent statutory office holder.  There are many of 
them in government.  The Inspector of Custodial Services is one.  They have the capacity to report directly to 
Parliament and things of that nature.   

Dr E. Constable:  Why have you gone in this direction with the privacy commissioner? 

Mr J.A. McGINTY:  Because that is what the FOI commissioner is at the moment.  We simply carried that 
model forward. 

Dr E. Constable:  Is this the same as the FOI commissioner?  

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is the complaint procedure the same for health and information?  
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Mr J.A. McGINTY:  Yes, it is.   

Ms S.E. Walker:  And you have just got one - 

Mr J.A. McGINTY:  Complaint to the commissioner, mediation by the commissioner - 

Ms S.E. Walker:  And the Supreme Court on a point of law?  

Mr J.A. McGINTY:  Yes.   

Dr E. Constable:  I thought the FOI commissioner reported directly to Parliament.   

Mr J.A. McGINTY:  No, only in the annual report.   

Dr E. Constable:  Are you sure? 

Mr J.A. McGINTY:  Sorry.  Inquiries will be conducted from time to time and the FOI commissioner has the 
power to report.  In respect of inquiries, I am trying to think of the last time the FOI commissioner conducted 
one. 

Dr E. Constable:  Didn’t she have a report tabled in both houses of Parliament just before she left the office?  

Mr J.A. McGINTY:  That was the annual report.  It is a continuation of that current arrangement.  An 
independent statutory office holder is able to report to Parliament in certain circumstances other than when the 
annual report is tabled.  It is not like the Ombudsman, who is an officer of Parliament. 

Clauses put and passed. 
Schedules 1 to 5 put and passed. 

Title put and passed. 

Third Reading 

Question put and passed. 

Bill read a third time, on motion by Mr McGinty (Attorney General), and transmitted to the Council. 
 


